
 
 

EDUCATION LAW CENTER 
By: David G. Sciarra, Esq. 
60 Park Place Suite 300 
Newark, N.J. 07102 
(973) 624-1815; fax (973) 624-7339 
dsciarra@edlawcenter.org 
 
Attorneys for Petitioner 

STATE OF NEW JERSEY 

  
 
Education Law Center, on behalf of the 
Abbott v. Burke Plaintiff schoolchildren, 

 
Petitioner, 

 
v. 
 
New Jersey Department of Education, Office 
of School Facilities, 
 

Respondent. 
 

 
BEFORE THE COMMISSIONER OF 
EDUCATION OF NEW JERSEY 
 
OAL DOCKET NO. EDU 
Agency Ref. No. 
 
 
VERIFIED PETITION 

 

 

 Petitioner Education Law Center, acting on behalf of the Abbott v. Burke Plaintiff 

schoolchildren, hereby requests the Commissioner of Education to consider a controversy that 

has arisen between Petitioner and Respondent, New Jersey Department of Education, Office of 

School Facilities, whose address is 200 Riverview Plaza, Trenton, New Jersey 08625-0500, 

pursuant to the authority of the Commissioner to hear and determine controversies under the 

school law (N.J.S.A. 18A:6-9), by reason of the following facts: 

PRELIMINARY STATEMENT 

1. This action concerns the failure of the DOE to promptly review and issue final 

determinations as to hundreds of potentially emergent projects submitted to the DOE for review 

by the 31 urban or SDA districts, as required by the Educational Facilities Construction and 
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Financing Act (“EFCFA”), the DOE regulations implementing that act, and the landmark Abbott 

v. Burke rulings.  The ELC has filed this action on behalf of the Abbott v. Burke plaintiffs – tens 

of thousands of schoolchildren who, as a result of the DOE’s inaction, are attending school in 

buildings with unsafe, unhealthy and dangerous conditions.  The emergent projects submitted by 

SDA districts, which include such dangerous conditions as leaky roofs, crumbling facades, 

inadequate heating, and inadequate fire safety and electrical systems, present an imminent threat 

to the health, safety and well-being of the Abbott Plaintiff schoolchildren and teachers and other 

staff in school buildings, and must be promptly addressed by the DOE.  Although the regulations 

implementing the EFCFA require the DOE to review, issue final determinations, and forward for 

construction emergent projects submitted by the SDA districts on an “expedited basis,” the DOE 

has yet to issue final determinations on any of the hundreds of potentially emergent projects 

submitted by the SDA districts to the DOE in June 2011.   

PARTIES 

2. The Petitioner Education Law Center (“ELC”), located in Newark, New Jersey, is 

a non-profit legal services organization that provides legal assistance to New Jersey’s low-

income public school children and children with special needs in matters related to access to 

equal and adequate education under state and federal laws.  Specifically, since 1981, ELC has 

served as counsel in the Abbott v. Burke case for the plaintiff-class of school children who attend 

public schools and preschools in 31 poorer urban districts.  ELC represents the interests of the 

Abbott plaintiffs to ensure effective and timely implementation and State compliance with the 

Abbott remedies, as ordered by the New Jersey Supreme Court.  

3. The Respondent Office of School Facilities (“OSF”) of the Department of 

Education (“DOE”) is responsible for reviewing and approving school district applications for 
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school facilities projects, including emergent projects, under the Education Facilities 

Construction and Financing Act, N.J.S.A. 18A:7G-1 et seq., and DOE implementing regulations.  

The offices of the OSF are located at 200 Riverview Plaza, Trenton, New Jersey 08625-0500. 

FACTUAL ALLEGATIONS 

4. In 1997 the New Jersey Supreme Court was faced with “accounts of crumbling 

and obsolescent schools” that “inundate[d] the record.”  Abbott v. Burke, 149 N.J. 145, 186 

(1997) (“Abbott IV”).  Based on voluminous evidence of “dilapidated, unsafe, and overcrowded 

facilities,” the Court concluded that capital deficiencies were among “the most significant 

problems” facing students in poor urban districts.  Id.  In so finding, the Court reaffirmed its 

prior holding in Abbott v. Burke, 119 N.J. 287, 390 (1990) (“Abbott II”), that “adequate physical 

facilities are an essential component of [the] constitutional mandate [for a thorough and efficient 

education].”  Id.  As the Court recognized, “[w]e cannot expect disadvantaged children to 

achieve when they are relegated to buildings that are unsafe and often incapable of housing the 

very programs needed to educate them.”  Abbott IV, 149 N.J. at 188.  

5. In Abbott v. Burke, 153 N.J. 480 (1998) (“Abbott V”), the Court again reaffirmed 

that the State’s “constitutional obligation” under the “thorough and efficient clause,” N.J. Const. 

art. VIII, §4, includes the provision of adequate school facilities, underscoring the fact that the 

“grave state of disrepair” of Abbott school buildings “[has] a direct and deleterious impact on the 

education available to the at-risk children,” and “threatens [the students’] health and safety.”  Id. 

at 519-20.   

6. In  Abbott V, based on an assessment of the facilities needs of the Abbott districts 

and proposals to finance necessary repair and construction of Abbott school buildings, ordered 

the State to promptly undertake “a multi-phase implementation plan for facilities improvements” 
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consistent with the State’s “commitment to provide facilities that are educationally adequate to 

permit the Abbott children” to achieve the State’s academic standards. Abbott V, 153 N.J. at 525.    

7. In 2000, in response to the Abbott decisions,  the Legislature passed the 

Educational Facilities Construction and Financing Act (“EFCFA”), N.J.S.A. 18A:7G-1 et seq. to 

implement the Abbott remedial orders related to facilities and to address the urgent facilities 

needs in the 31 poor urban districts subject to the Court’s remedial orders.   

8. In 2007, New Jersey Legislature amended the EFCFA and created the New Jersey 

Schools Development Authority (“SDA”) to provide financing and undertake construction of 

school facilities projects approved by the DOE, through the OSF, in the 31 urban districts, which 

were renamed as SDA districts.  N.J.S.A. 18A:7G-3.   

9. Under the EFCFA, SDA districts must prepare a Long Range Facilities Plan 

(“LRFP”) every five years to determine school facilities needs.  The plan must be approved by 

the DOE.  N.J.S.A. 18A:7G-4.  The LRFP must also include planning for “emergent health and 

safety concerns.”  N.J.S.A. 18A:7G-4(e). 

10. EFCFA further requires the DOE to develop “guidelines, criteria and format” for 

the districts’ submission of the LRFP, and for the submission of requests for approval of 

individual school facilities projects contained in the districts’ approved LRFP.  N.J.S.A. 18A:7G-

4(e).  As required by the EFCFA, the DOE has adopted rules governing the districts’ submission, 

review and approval of facilities projects, including emergent projects.  N.J.A.C. 6A:26-1.1. 

11. To address emergent conditions in existing school buildings, an SDA district can 

request that the DOE amend the district’s LRFP and seek DOE approval of a specific school 

facilities project to address the emergent condition.  Such emergent project requests may be 

submitted for approval either before or after approval of the district's LRFP.  
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12. Upon information and belief, the DOE has approved an LRFP for each of the 

SDA districts.   

13. N.J.A.C. 6A:26-3.16(c)-(f) governs the procedures for DOE review and approval 

of SDA districts’ requests for emergent projects.  Emergent projects are defined as “capital 

project[s] necessitating expedited review and, if applicable, approval, in order to alleviate a 

condition that, if not corrected on an expedited basis, would render a building or facility so 

potentially injurious or hazardous that it causes an imminent peril to the health and safety of 

students or staff.”  N.J.A.C. 6A:26-1.2.   

14. Under N.J.A.C. 6A:26-3.16(e), the DOE “shall approve” a project as an emergent 

condition if, after an on-site inspection conducted by the DOE county superintendent, the OSF 

certifies that an emergent condition exists.  Id.  

15. After an emergent project is approved by the DOE, a project application is then 

forwarded to the OSF for review on an expedited basis.  N.J.A.C. 6A:26-3.16(e)(2).  The 

expedited review of an approved emergent project by the OSF consists of a determination that 

the project is in conformity with the district’s LRFP and that the application is complete.  

N.J.A.C. 6A:26-3.3(a)-(o).  Although no specific timeline is provided for such “expedited 

review,” given that the review must be “expedited,” the plain language of the regulation indicates 

that the time for review is less than the time for review of non-emergent projects (which is 90 

days, with a 60 day extension available with written notice.  N.J.A.C. 6A:26-3.3(b)).  

16. If the application is denied, the district has 30 days to respond to the OSF and 

provide any supplemental information.  N.J.A.C. 6A:26-3.3(d).  If approved, DOE's OSF must 

then determine the scope of the work and eligible costs.  N.J.A.C. 6A:26-3.16(e)(2). 
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17. Upon approval of the emergent project, the OSF must “promptly” prepare and 

submit a final project report to the SDA.  The report must include details about the project, such 

as the location and costs.  N.J.A.C. 6A:26-3.5(c).   

18. Once a final project report is submitted by the OSF, the SDA must commence and 

complete the construction work to address and eliminate the emergent condition.  N.J.A.C. 

6A:26-3.5(a), (h). 

19. Prior to 2008, the DOE approved a number of emergent projects and transferred 

those emergent projects to the SDA for construction.  Upon information and belief, some or all 

of those projects have been undertaken or completed.   

20. In early 2010, the SDA halted further construction of DOE approved facilities 

projects in SDA districts, including emergent projects, except for those already under 

construction or where bids for construction had been awarded.   

21. In March 2011, the SDA released a revised capital plan for approved school 

facilities projects in SDA districts.  This capital plan addressed new schools or major school 

renovation projects, but not emergent projects.   

22. In May 2011, the DOE and SDA notified the SDA districts of the 2011 New 

Jersey Potential Emergent Projects Program (“PEPP”).  This notice made clear that PEPP would 

be the process for SDA districts to submit emergent projects to the DOE for approval and 

subsequent construction by the SDA pursuant to the EFCFA and the DOE regulations.  See 

Letter from DOE and SDA to Newark Superintendent C. Anderson, May 24, 2011, attached as 

Exhibit A; New Jersey 2011 PEPP Program Instructions, attached as Exhibit B.   
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23. In the PEPP notice, SDA districts were directed to identify all health and safety 

projects believed to be “emergent conditions” as defined in N.J.A.C. 6A:26-1.2, and submit, no 

later than June 20, 2011,  a comprehensive list of those projects in electronic and paper format.   

24. Based on information provided by the SDA, 28 SDA districts submitted 716 

projects to the DOE for approval as emergent conditions and projects.  Upon information and 

belief, in or around September 2011, the DOE advised the SDA districts via e-mail that of the 

initial 716 projects submitted, 320 projects were being placed on “short lists” that would be 

subject to further review by DOE as emergent projects.  

25. Upon information and belief, the DOE did not provide the SDA districts with any 

written notice that the other 396 of the initial 716 projects were not approved as emergent 

projects, or provide any explanation for why those 396 projects were not placed on the “short 

lists” for further review. 

26. Upon information and belief, in or around September 2011, the DOE began 

conducting site visits pursuant to N.J.A.C. 6A:26-3.16(e) to evaluate the SDA districts’ 

submitted emergent projects, but only for those projects placed on the DOE “short lists.”  

27. Upon information and belief, by letter dated March 12, 2012, the OSF provided 

further information to the SDA districts with regard to the status of the emergent projects 

submitted in June 2011.  In this letter, the DOE provided the districts with a summary 

classification of the projects into various categories, including “potential emergent projects,” 

“potential routine and/or required maintenance,” “potential capital maintenance,” and “potential 

school facilities.”  See Letter from the SDA and DOE to Newark Superintendent C. Anderson, 

March 12, 2012, attached as Exhibit C. 
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28.  In the March 12, 2012 letter, the OSF advised that SDA districts had 10 days to 

submit additional information on the classification of the districts’ projects, as summarized in the 

letter.  The letter does not approve or reject any specific project as an emergent project, and 

provides no time frame for when such determinations will be made by the DOE.   

29. The OSF and DOE have failed to provide the SDA districts with final 

determinations as to whether the projects they submitted for review in June 2011 have been 

approved as emergent projects, as required by 6A:26-3.16(e).   

30. The OSF and DOE have failed to issue any preliminary project report for any 

approved emergent projects, including scope of work and costs, to SDA districts for any of the 

projects submitted in June 2011 under PEPP, as required by N.J.A.C. 6A:26-3.5(c). 

31. The OSF and DOE have failed to notify SDA districts of the transmission of any 

approved emergent projects submitted in June 2011 under PEPP to the SDA for remediation of a 

DOE certified emergent condition, as required by N.J.A.C. 6A:26-3.5(a), (h).  

32. Upon information and belief, the SDA has not commenced or completed repairs 

on any projects and/or DOE certified emergent conditions for any of the emergent projects 

submitted by SDA districts in June 2011 under the PEPP program. 

33. On January 9 and April 6, 2012, ELC notified the OSF of the DOE failure to 

undertake expedited review and issue written approvals or other determinations of the emergent 

projects submitted by SDA districts in June 2011 under PEPP.  To date, ELC has received no 

response to these notifications.  See Letters of January 9, 2012 and April 6, 2012 from ELC to 

DOE, attached as Exhibits D and E. 

34. An analysis of the emergent projects submitted by SDA districts under PEPP 

shows a wide range of emergent conditions that impact the health and safety of the Abbott 
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Plaintiff schoolchildren and teachers and other staff in school buildings.  For example, 15% of 

the projects involve a roof in need of repair, 8% involve upgrades or replacements to fire safety 

equipment, 8% involve exterior masonry in need of repair, 5% involve boilers in need of 

replacement, and 4% involve electrical systems in need of repairs or upgrades.  See Analysis by 

F. Gilmore, MS, NJ Work Environment Council, Feb. 19, 2012, attached as Exhibit F).   

Count One 
(New Jersey Constitution) 

 
35. Petitioner repeats the allegations of paragraphs one through thirty-three as set 

forth fully herein. 

36. Respondent has not issued written approvals or other determinations on the 

emergent projects submitted by the SDA districts in June 2011 under PEPP, nor has Respondent 

provided any other notice to SDA districts that it has completed preliminary project reports on 

any of these projects. 

37. Respondent has not provided SDA districts written notice that emergent projects 

submitted in June 2011 under PEPP have been transmitted as approved emergent projects to the 

SDA for construction and remediation of a certified emergent condition. 

38. The Respondent’s failure to perform an expedited review and issue 

determinations of the emergent projects submitted in June 2011 under PEPP violates N.J. Const. 

art. VIII, § 4 and the Abbott v. Burke remedial orders requiring the State to finance, construct and 

remediate school facilities projects, including emergent projects, in a timely and effective 

manner.   
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Count Two 
(Education Facilities Construction and Financing Act) 

39. Petitioner repeats the allegations of paragraphs one through thirty-seven as set 

forth fully herein. 

40. The Respondent has not issued written approvals or other determinations on the 

emergent projects submitted by the SDA districts in June 2011 under PEPP, nor has Respondent 

provided any other notice to SDA districts that it has completed preliminary project reports on 

any of these projects. 

41. Respondent has not provided SDA districts written notice that emergent projects 

submitted in June 2011 under PEPP have been transmitted as approved emergent projects to the 

SDA for construction and remediation of a certified emergent condition. 

42. The Respondent’s failure to perform an expedited review and issue 

determinations of the emergent projects submitted in June 2011 under PEPP violates the 

Educational Facilities Construction and Financing Act (“EFCFA”), N.J.S.A. 18A:7G-1 et seq.,  

which requires Respondent to review and make determinations on school facilities projects 

submitted by SDA districts, including projects to address emergent health and safety conditions 

in school buildings in SDA districts.   

Count Three 
(DOE Implementing Regulations) 

 
43. Petitioner repeats the allegations of paragraphs one through forty-one as set forth 

fully herein. 

44. The Respondent has not issued written approvals or other determinations on the 

emergent projects submitted by the SDA districts in June 2011 under PEPP, nor has Respondent 
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provided any other notice to SDA districts that it has completed preliminary project reports on 

any of these projects. 

45. Respondent has not provided SDA districts any written notice that emergent 

projects submitted in June 2011 under PEPP have been transmitted as approved emergent 

projects to the SDA for construction and remediation of a certified emergent condition. 

46. The Respondent’s failure to perform an expedited review and issue 

determinations of the emergent projects submitted in June 2011 under PEPP violates DOE 

regulations implementing the EFCFA, N.J.A.C. 6A:26-3.16(c)-(f), which require Respondent to 

review all emergent projects submitted by SDA districts on an expedited basis; to issue written 

approvals of all emergent projects where an emergent condition has been certified; to prepare 

preliminary project reports on all approved emergent projects; and to transmit approved 

emergent projects to the SDA for construction and remediation of the certified emergent 

condition.    

Count Four 
(Agency Inaction) 

47. Petitioner repeats the allegations of paragraphs one through forty-five as set forth 

fully herein. 

48. The Respondent has not issued written approvals or other determinations on the 

emergent projects submitted by the SDA districts in June 2011 under PEPP, nor has Respondent 

provided any other notice to SDA districts that it has completed preliminary project reports on 

any of these projects. 

49. Respondent has not provided SDA districts written notice that emergent projects 

submitted in June 2011 under PEPP have been transmitted as approved emergent projects to the 

SDA for construction and remediation of a certified emergent condition. 



 
 

50. The Respondent’s failure to perform an expedited review and issue 

determinations of the emergent projects submitted in June 2011 under PEPP constitutes agency 

inaction that is arbitrary, capricious, and patently unreasonable, particularly in light of the threat 

to the health, safety and welfare of the Abbott Plaintiffs resulting from the emergent conditions in 

SDA district school buildings.     

 WHEREFORE, Petitioner demands the following relief: 

A. A Declaratory Ruling that Respondent has violated Petitioner’s rights as set forth 

above; 

B. An Order requiring Respondent to issue written determinations within 30 days as 

to each of the 716 projects submitted by the SDA districts under the 2011 New Jersey Potential 

Emergent Projects Program, setting forth whether or not such projects will be approved as 

emergent projects and the reasons such projects are being approved or denied; 

C. An Order requiring the Respondent to transmit projects approved as emergent to 

the SDA for construction on an expedited basis; 

D. An Order preserving Petitioner's claims for attorney's fees for violations of 

constitutional and statutory rights, enforceable under N.J.S.A. 10:6-2; and 

E. Such other relief as is equitable and just.      

        EDUCATION LAW CENTER 

         
_________________________                          

       David G. Sciarra 
60 Park Place Suite 300 

Newark, N.J. 07102 
(973) 624-1815; fax (973) 624-7339 

dsciarra@edlawcenter.org 
 

Attorneys for Petitioner 
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 VERIFICATION 

 David G. Sciarra, of full age, being duly sworn upon his oath according to law deposes 

and says: 

1.  I am the executive director of Petitioner Education Law Center, as well as attorney for 

the Abbott plaintiffs in the foregoing matter. 

2. I have read the petition and aver that the facts contained therein are true to the best of 

my knowledge and belief. 

 

       ___________________________                           
       David G. Sciarra 
       Executive Director, Education Law Center 
       
  
 
  
 Sworn and subscribed to before me this 
 24rd day of April, 2012 
 
 
 
 ______________________________________ 
 Elizabeth Athos 
 Attorney at Law 
 State of New Jersey 
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NEW JERSEY 2011 PEPP PROGRAM 

INSTRUCTIONS 
 

EVALUATING SDA SCHOOL DISTRICT PROJECTS FOR EMERGENT STATUS 
 

PREFACE 
 

 

Thank you for considering the 2011 New Jersey Potential Emergent Projects Program (PEPP) 
administered by the Department of Education together with the Schools Development Authority. 

As stated in the accompanying letter, we recognize that a district may choose not to 
participate in this 2011 Potential Emergent Projects program in whole or in part.  
Instead, an SDA district may include in its annual capital outlay budget and submit for 
approval one or more other capital school facilities projects if: 

• The cost of each project does not exceed $500,000, and, 

• The Commissioner has first approved the inclusion of the project upon a 
demonstration by the district that its budget includes sufficient funds to finance 
the project. 

A district may also withdraw funds from a capital reserve account for such purpose with 
the approval of the Commissioner (see N.J.S.A. 18A:7F-63). 
 

NOTE: PLEASE DO NOT INCLUDE ON THE ACCOMPANYING 
SPREADSHEET ANY PROJECTS THAT WILL BE SUBMITTED TO 

THE DEPARTMENT AS AN OTHER CAPITAL PROJECT. 
 

 

For all issues that the district chooses to be considered in the 2011 PEPP, please adhere to 
the following “Rubric for Understanding Emergent Status” and “Worksheet Guidelines.” 
 

It is very important to note that: 

• Missing vital information (estimated GSF, etc.) will reduce our ability to expedite your 
emergent projects.  Please provide all requested information as the potential emergent 
review process advances. 

• Inclusion of extraneous issues that include non-school assets, new construction or other 
obvious non-emergent conditions will decelerate this emergent assessment program and 
reduce our ability to expedite worthy emergent projects. 

• Emergent issues are not to be combined with non-emergent issues for any potential 
project; to do so may eliminate that potential project from consideration as an emergent 
condition and create months of investigation and review to clarify the situation.  

For example: Sample School needs roof work. Its Section A roof needs only minor 
repairs, while Section B roof needs a full emergent replacement and Section C roof was 
just replaced. Sample District has submitted the entire roof for consideration. The State 
notes in its review that State paid for a roof replacement for Sample School as a project in 
2003 and deems Roof Issue at Sample School not eligible for emergent status.  
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2011 NJ PEPP  

WORKSHEET GUIDELINES 
 

1. READ and follow the “Rubric” (begins on the next page) before attempting to 
identify emergent issues.  

2. ENTER all identified potential emergent issues on the electronic version of the 
spreadsheet, listing each school separately: 

a. Provide the three-digit School Number, 

b. Provide the School Name, 

c. Provide the Building Facilities Name (Programmatic Name may differ from 
Facilities Name), 

d. Record each System Deficiency on a separate row, utilizing the drop-down box 
for system name, 

e. Describe this System Deficiency concisely but fully, 

f. Provide Age of this Deficient System or part of system in years, 

g. Report all System Repairs:  

i. Mark “X” for any of the years (2001 to 2011) that this system has been 
repaired, and, 

ii. Provide a total of the Cost of the Repairs to this system (since 2001). 

3. WHEN THE SPREADSHEET IS COMPLETED: 

a. EMAIL the *.xls  as an attachment to email (do NOT send as a *.pdf) to: 

Project_App@doe.state.nj.us, and, 

b. MAIL a paper SIGNED / DATED copy (District Superintendent must sign) to: 

Frank LoDolce, Regional Director 
NJ Dept. of Education – School Facilities Office 
Post Office Box 500 
Trenton, New Jersey   08625-0500 

Both the paper and emailed copies are required for us to properly administer this 
program. 

 

Thank you. We very much appreciate in advance your careful attention to these 
Instructions (above Guidelines and the following Rubric), as we endeavor to expedite this 
process as much as possible.  

If you have any questions, please do not hesitate to call Frank LoDolce of the NJ 
Department of Education at (609) 292-7078. 
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2011 NJ PEPP 

RUBRIC 
FOR UNDERSTANDING EMERGENT STATUS 

 

1. Please review and understand the following important terms from N.J.A.C. 6A:26-1.2: 

a.  “Department” means the New Jersey Department of Education. 

b. "Emergency stabilization" means actions taken by a school district to correct and eliminate an 
actual or imminent peril to the health and safety of students or staff designed to render a 
school facility fit for occupancy by students or staff. 

c. "Emergent condition" means a condition is so injurious or hazardous that it causes an 
imminent peril to the health and safety of students and/or staff. 

d. "Emergent project" means a capital project necessitating expedited review and, if applicable, 
approval, in order to alleviate a condition that, if not corrected on an expedited basis, would 
render a building or facility so potentially injurious or hazardous that it causes an imminent 
peril to the health and safety of students or staff. 

e. "Capital project" means a school facilities project, other capital project or land acquisition 
project. 

f. “School facility” means and includes any structure, building or facility used wholly or in part 
for educational purposes by a school district or community provider, and facilities that 
physically support such structures, buildings and facilities, such as district wastewater 
treatment facilities, power generating facilities, and steam generating facilities, but shall 
exclude other facilities as defined in this section. 

g. “Other Facilities” means athletic stadiums, swimming pools, any associated structures or 
related equipment tied to such facilities including, but not limited to, grandstands and night 
field lights, greenhouses, garages, facilities used for non-instructional or non-educational 
purposes, and any structure, building or facility used solely for school administration.  

ACTION: When any asset is not immediately identifiable as a “school facility,” a District 
should submit ASAP to the Department a formal request for categorization as “School 
Facility” or Other Facility.” Cases in point: administration building with minimal 
classroom space, or a field house with a locker or weight room. For district use only: 

  ___N/A         OR         ___Request made to NJDOE on _____________(DT). 

h. "School facilities project" means the acquisition, demolition, construction, improvement, 
repair, alteration, modernization, renovation, reconstruction or capital maintenance of all or 
any part of a school facility or of any other personal property necessary for, or ancillary to, 
any school facility, and shall include fixtures, furnishings and equipment, and shall also 
include, but is not limited to, site acquisition, site development, the services of design 
professionals such as engineers and architects, construction management, legal services, 
financing costs and administrative costs and expenses incurred in connection with the project. 
To qualify as a school facilities project, the project must be new construction in order to meet 
the housing needs of unhoused students, or rehabilitation for the purpose of keeping a school 
facility functional for its original purpose or for a new purpose accomplished within the gross 
square footage of the original building.  Required maintenance projects intended solely to 
achieve the design life of a school facility and routine maintenance do not constitute school 
facilities projects. 

Did District review and understand the above-noted terms? 

>>>  ___YES = CONTINUE;      ___NO = NOT ABLE TO DETERMINE EMERGENT STATUS 
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2. Please review and answer this question to determine if it is an eligible facility: 

a. The facility/space requiring emergent work is a School Facility used for educational purposes 
by a district, or is an ancillary facility that physically supports the school such as a building 
that houses wastewater, steam, power, etc.  Building is not an “Other Facility.” (See term “g” 
in Part 1 of this Rubric.) 

>>>  __YES = CONTINUE;         ___NO = NOT EMERGENT STATUS 

 

3. Please review and answer these questions to determine if it is an emergent condition: 

a. Facility’s condition is “so injurious or hazardous” that it causes an imminent peril to the 
health and safety of students and/or staff. Only the Department in conjunction with the 
County Superintendent has the regulatory authority to make the final determination.  

Note:  In addition to independent Department determinations of an emergent condition, the 
Department may acknowledge NJSDA determinations, NJDCA Code Violations or NJDEP 
Regulatory Violations, as well as the closure of a school facility or space within a school 
facility by any other regulating agency for suspected health and/or safety violations. 

>>>  __YES = CONTINUE;         ___NO = NOT EMERGENT STATUS 

 

b. Potential Emergent work requires a Capital Project, not merely emergency stabilization or 
routine/required maintenance to obtain a fix necessary to render the facility or space in the 
facility usable for its intended purpose for a period of five years, or at least until the next 
planned major rehabilitation of the facility as included in the District’s approved Long Range 
Facilities Plan. 

>>>  __YES = CONTINUE;         ___NO = NOT EMERGENT STATUS 

 

________________________________________________________________________ 
 

IF ALL YES’S ABOVE, THE DISTRICT HAS A  
POTENTIAL EMERGENT PROJECT. 

NOW: 
 

District may enter all data for this issue on attached workbook spreadsheet 
*.xls, carefully following the Worksheet Guidelines. 

Repeat steps 2-3 of Rubric for each issue as required. 

When worksheet is completed, transmit to Department per the Guidelines.  
________________________________________________________________________ 

 

We look forward to working with you to evaluate your facilities issues. 
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EXHIBIT D 









 

 
 

 

 

 

 

 

EXHIBIT E 



 

 
 

 

 
 

April 6, 2012 

Via E-Mail and Regular Mail 

Bernie Piaia, Director 

Office of School Facilities 

Department of Education 

P.O. Box 500 

Trenton, NJ 08625 - 500 

 

Re: 2011 POTENTIAL EMERGENT PROJECTS PROGRAM  

Dear Director Piaia: 

 We refer to our letter to you dated January 9, 2011, 

regarding the 2011 New Jersey Potential Emergent Projects 

Program (“PEPP”).   As you know, the Education Law Center 

(“ELC”) works to ensure the implementation of school facilities 

improvements, including emergent projects, in Schools 

Development Authority (“SDA”) districts pursuant to the 

Educational Facilities Construction and Financing Act (“EFCFA”) 

and the Abbott v. Burke rulings.  On behalf of the Plaintiff 

school children in the Abbott v. Burke litigation (the “Abbott 

Plaintiffs”), we submit this second letter regarding the PEPP.   

 As noted above, by letter dated January 9, 2012, we 

requested a response from the Department of Education (“DOE”) to 

our concerns regarding the implementation of the PEPP, 

including, but not limited to, an explanation for why the DOE 

has failed to issue expedited determinations on the 

approximately 760 projects submitted by SDA districts for review 

as emergent conditions under PEPP.  To date, we have received no 

response to our January 9, 2012 letter.  Further, as we explain 

below, the DOE has yet to issue appropriate determinations on 

these projects even though the SDA districts submitted the 

projects for your review in June 2011, nearly 10 months ago.   

 We are in receipt of letters dated March 12, 2012 to each 

SDA district from the DOE and SDA which purport to provide a 

“Determination of Status” with respect to the projects submitted 

for expedited review under PEPP.  These letters, however, do not 
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provide any certification as to emergent conditions or approval 

of the school facilities projects as emergent, including the 

requisite determination of the preliminary eligible project 

costs.  Instead, the letters make reference to a certain number 

of “potential” emergent projects, and indicate that the DOE will 

conduct further reviews, without providing any timeline for 

issuing final project approvals and cost determinations.   

The March 12 letters do not, on their face, comport with 

the applicable regulations, which require the DOE, upon 

certification of an emergent condition, to approve the project 

as emergent and issue a final determination, on an expedited 

basis, of preliminary eligible project costs. See N.J.A.C.6A:26-

3.16(e)(2)-(3) and 3.3(a)-(o). Indeed, such approvals and final 

determinations by your Office are necessary for submission of a 

preliminary project reports to the SDA, a prerequisite for the 

SDA to promptly repair and complete emergent projects in SDA 

districts. N.J.A.C 6A:26-3.5.   

 Accordingly, in view of the imminent threat to the health, 

safety and well-being of the Abbott school children that may be 

presented by hundreds of outstanding projects submitted by the 

SDA districts, and the failure of the DOE to address these 

conditions on an expedited basis, we request that the DOE issue, 

in writing, appropriate final determinations for all projects 

submitted by the SDA districts under the PEPP no later than 10 

days from receipt of this letter.  If final decisions as to 

these projects are not forthcoming, we will have no alternative 

but to take  legal action to ensure compliance with the EFCFA 

and implementing regulations, and the Abbott facilities 

mandates. 

 

 Please do not hesitate to contact me to discuss this matter 

further.  We look forward to your prompt response. 

 

Sincerely, 

 
David G. Sciarra  

Executive Director 

 

Cc: Acting Commissioner Christopher Cerf 

 Marc Larkins, CEO, SDA 

 Deputy Attorney General Michael Walters 

 SDA District Superintendents 



 

 
 

 

 

 

 

 

EXHIBIT F 



Number and per cent of schools with each type of deficient system 
 
 

Type of system No. of schools (% of 700 schools) 

Roof in need of repair 102 (15) 
HVAC in need of replacement of non-functioning 
parts or controls, or in some cases, of entire system 

77 (11) 

Exterior masonry in need of repair   55 (8) 
Fire safety, such as need for upgrade or replacement 
of alarms, smoke detectors, fire curtains, elevators or 
sprinklers; or improved egress  

55 (8) 

Boilers in need of replacement 35 (5) 
Doors in need of repair or replacement 34 (5) 
Windows in need of repair or replacement 32 (5) 
Electrical system in need of repairs or upgrades 30 (4) 
Potable water to kitchen out of compliance w/ law 17 (2) 
Various bathroom plumbing and ventilation problems 11 (2) 
Security systems in need or repair or upgrade 11 (2) 
Elevators in need of repair or replacement (overlaps 
with Fire safety) 

11 (2) 

 



Deficiencies pointing to safety and health issues for students and staff 
Note that not all deficiency reports are specific enough to ascertain  

whether they point to health and safety problems 
 

Type of 
problem 

Specific nature of problem Locations 

Exterior leaks in 
roof or masonry 

Roof and exterior masonry damage resulting in 
water infiltration and damage to interior walls, 
potentially or actually resulting in mold (IAQ 
problem) 

1 school each in East Orange, 
Hoboken, Irvington,  
Pleasantville and Salem.  Note: 
only East Orange reports mold.

3 schools each in Elizabeth  
2 schools in West New York 

Exterior leaks in 
roof or masonry 

Roof leaks caused unsafe stairs (not clear if stairs 
are slippery, or ceiling/walls are crumbling or 
both) 

2 schools in Asbury Park 

Structural Stairway ceiling collapsed, making stairways 
unsafe (cause not stated) 

3 schools in Camden 

Exterior leaks in 
roof or masonry 

Water leaks leading to stair damage 1 school in Jersey City 

HVAC Lack of air conditioning causing high 
temperatures, notably a problem for asthmatics 

1 school each in Asbury Park 
and Perth Amboy 

HVAC System or parts of system non-functional or 
semi-functional, resulting in lack of heat, air 
conditioning and/or any ventilation in some areas 
of school, resulting in compromised IAQ and 
potential temperature extremes 

2 schools in Bridgeton City 
1 school each in Camden, 

Hoboken, Plainfield, Salem 
City, Vineland 

3 schools each East Orange, 
Pleasantville 

5 schools each in Newark, 
Paterson City, Trenton 

HVAC No outside air provided by system 1 school in Hoboken 
HVAC Unit ventilator inoperable or in need of repair 1 school each in Irvington, 

Trenton 
2 schools in Passaic City 

HVAC No local exhaust for grinding station, causing 
potential for eye and skin injury from high-speed 
particles 

1 school in Irvington 
 

Fire safety Fire alarm and/or smoke detectors need to be 
replaced 

2 schools each in Bridgeton City, 
Pleasantville 

5 schools in Hoboken 
4 schools in Newark 
3 schools in Vineland 

Fire safety sprinkler system need to be installed for first 
time or replaced  

2 schools in Camden 
3 schools in Garfield 
1 school each in Passaic, 



Trenton, Gloucester City 
Fire  safety Need various upgrades, including elevators, fire 

curtains and improved egress 
9 schools in Trenton 
3 in Passaic  
1 school each in Gloucester, 

Union City 
 



School districts ranked by number of deficiencies 
 

District Number of deficiencies Most common deficiencies 

Newark 129 Roof (43) 
Trenton 99 Other (21), electrical (14) 
Camden 95 Other (42), electrical (11) 
Irvington 71 Other (17), HVAC (13) 
Orange 48 Other (25), HVAC (8) 
Passaic 40 HVAC (9) 
Jersey City 40 Other (16), roof (7) 
Hoboken 39 Other (18) 
Pleasantville 29 Other (10), HVAC (7) 
Union City 21 Windows (6) 
Paterson 15 HVAC (7) 
Garfield 13 Roof/exterior masonry/fire safety 

(3 each) 
East Orange 11 Boiler/HVAC (2 each) 
Elizabeth 10 Exterior masonry (4), roof (3) 
Perth Amboy 10 HVAC (4) 
Harrison 9 Stuctural (4), roof (3) 
Asbury Park 9 Roof (3), HVAC (2) 
Gloucester City 8 Other (3), fire safety (2) 
West New York 8 Structural (5) 
Bridgeton City 6 HVAC/fire safety (2 each) 
Vineland 4 Fire safety (3) 
Plainfield 4 Roof (2) 
Keansburg 3 Other (3) 
Salem City 3 HVAC/roof/exterior masonry (1 

each) 
Burlington 1 Roof (1) 
Pemberton 1 Security (1) 
Millville 1 Roof (1) 
Phillipsburg 0  
Neptune 0  
Long Branch 0  
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